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What do you do if a party opponent sues
your client in a foreign country notwith-
standing an agreement to arbitrate?

A motion for a foreign anti-suit injunc-
tion may be your answer.

This device enjoins a party to a federal
court action from pursuing litigation in a
foreign court. The 6th U.S. Cireuit Court of
Appeals has taken a conservative ap-
proach toward granting foreign anti-suit
injunctions in cases involving parallel
court actions. Although the 6th Circuit
has not decided whether the device is ap-
propriate in aid of international arbitra-
tion, recent case law suggests that it
might rule that it does.

The U.S. circuit courts are split in their
approaches to anti-suit injunctions. The
5th, 7th and 9th circuits have adopted a
“liberal” approach. These circuits focus pri-
marily on equitable considerations, such
as whether the duplicative foreign litiga-
tion would be vexatious or cause unneces-
sary delay (Kaepa, Inc. v. Achilles Corp., 76
F.3d 624, 627 (5th Cir. 1996); Philips Med.
Sys. Internat’l B.V. v. Breutman, 8 F.3d 600,
604-605 (7th Cir. 1993); Seattle Totems
Hockey Club, Inc. v. Nat'l Hockey League,
652 F.2d 852, 855-856 (9th Cir. 1981).

In contrast, the 1st, 2nd, 3rd, 6th, 8th,
and D.C. circuits have applied a more re-
strietive “conservative” approach. These cir-
cuits grant anti-suit injunctions where the
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A Verdicts & Settlements report pub-
lished in the Oct. 10, 2011, edition,
“Woman’s bladder is injured after
Tasering,” should have attributed the
order and nature of the incidents sur-
rounding a Dec. 9, 2007, police raid as
based on plaintiff’s and defendants’
deposition transcript excerpts and de-
fendants’ doctor’s report.
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foreign action (a) threatens the enjoining
court’s jurisdiction or (b) threatens an im-
portant public policy (Gaw Shan Co. Led. v.
Bankers Trust Co., 956 F.2d 1349, 1355 (6th
Cir. 1992); General Elec. Co. v. Deutz AG,
270 ¥.3d 144, 160-161 (34 Cir. 2001).

Increasingly, courts in these “conserva-
tive” circuits recognize that enforcing ar-
bitration agreements is an important fed-
eral public policy. In doing so, they grant
anti-suit injunctions where a party
breaches an arbitration agreement by fil-
ing a foreign suit (Paeramedics Elec-
tromedicina Comercial, Ltda v. GE Med-
ical Sys. Information Tech, Inc., 369 F.3d
645, 654 (2d Cir. 2004); Stolt Tankers BV v,
Allianz Seguros, S.A., 2011 WL, 2436662
(S.D.NY. June 16, 2011); Affymax, Inc. v
Johnson & Johnson, 420 F. Supp. 2d 876,
885 (N.D. 11l. 2006).

The 6th Circuit has not addressed
whether a foreign anti-suit injunction is
proper where a party breaches an arbi-
tration agreement by commencing suit in
a foreign court. The court has, however,
declined to grant an anti-suit injunction
where a party threatened parallel litiga-
tion in another country.

In Gau Shan Co., a Hong Kong borrow-
er sued an American lender in the US.,
seeking to enjoin the lender from filing
suit in Hong Kong. The court found that
“comity dictates that foreign antisuit in-
junctions be issued sparingly and only in
the rarest of cases” (Id. at 1354, citing Lak-
er Airways, 731 F.2d 909 (D.C. Cir. 1984).

In embracing the conservative ap-
proach, the Gau Shan court found that an
anti-suit injunction “conveys the message,
mtended or not, that the issuing court has
so little confidence in the foreign court’s
ability to adjudicate a given dispute fair-
ly and efficiently that it is unwilling even
to allow the possibility.” Thus, in that case,
comity and public policy militated against
the foreign anti-suit injunction.

After Gau Shan, the 6th Circuit has not
directly ruled on when a foreign anti-suit
injunction might be appropriate. However,
in Answers tn Genesis of Kentucky, Inc. v.
Creation Ministries Internat’l, 556 F.3d
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459 (6th Cir. 2009), the 6th Circuit at least
suggested that the device might be avail-
able in aid of international arbitration.

In Answers, the court affirmed the low-
er court’s order compelling arbitration in
light of an arbitration clause in an agree-
ment between a U.S. corporation and its
Australian affiliate. The U.S. and Aus-
tralia both are signatories to the Conven-
tion for the Recognition and Enforcement
of Foreign Arbitral Awards (the “New York
Convention”), an international treaty de-
signed in part to facilitate the enforce-
ment of arbitration clauses in commer-
cial agreements between parties from
different signatory countries. Congress
implemented the New York Convention
in Chapter 2 of the Federal Arbitration
Act, § US.C. §§ 201 et seq.

Answers held that, when an arbitration
agreement falls under the New York Con-
vention, a U.S. court has no discretion and
must compel arbitration. In Answers, the
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